Legal Issues Facing
Businesses As They Reopen
May 28, 2020

INTRODUCTION
by Tracy James, Esq., Managing Attorney
Community Economic Development- Microenterprise Program
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What Is the Microenterprise
Program?

• Free legal assistance for
small businesses and
nonprofits:
– Existing businesses and
new businesses
– Non-profit organizations
• Range of legal issues:

– Entity formation
– Applying for tax-exempt status
– Review, draft and negotiate
contracts/commercial leases
– Intellectual property
– Employment

• Services we offer:
– One-on-one legal
representation
– Business legal
workshops
– Legal counseling
through legal clinics
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Reopening Your Business
Safely & Avoiding Staffing
Issues with COVID-19

Roadmap
• Reopening Your Business Safely
– Relying on Guidance
– Creating & Updating Rules and Policies
– OSHA Rules

• Avoiding Staffing Issues with COVID-19
– Potential Pitfalls Forcing Staff to Return to Work
– Avoid Discrimination and Liability
– Helping “High Risk” Staff
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I. Getting Back to “Normal”
In the Workplace
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Definitions

Worker

Independent
Contractor

Employee

Volunteer

Staff
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Rely on Law First,
Then Guidance
Law

Regulations

Guidance
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Guidance Is Not Law But…
• Emergency Orders
= law
• CDC, State &
County Guidelines
=guidance
• OSHA
= law & guidance
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Emergency Orders = Law
• Missouri
•

https://health.mo.gov/living/healthcondiseases
/communicable/novelcoronavirus/pdf/economic-reopening.pdf

• City of St. Louis
•

https://www.stlouismo.gov/government/departments/health/commun
icable-disease/covid-19/documents/healthcommissioners-order-8.cfm

• St. Louis County
•

https://stlcorona.com/dr-pagesmessages/public-health-orders/director-ofpublic-health-business-and-individualguidelines-for-social-distancing-and-reopening/

• St. Charles
County

• https://www.sccmo.org/2111/
COVID-19-Latest-News
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State of Missouri Phased Recovery
= Law
Businesses In General
 6 ft. distance if workers
closer than that, take
enhanced precautionary
measures

 Retail (not hotel/restaurant)
less than 10,000 sq. ft. =
no more than 25% full
occupancy limits
 Retail (not hotel/restaurant)
greater than 10,000 sq. ft.
= no more than 10% full
occupancy limits

Restaurants

•

•
•
•

•

Can offer dine-in if 6 ft. between
tables, lack of communal seating
areas and no more than 10 at a
table
Limit self-serve choices
Paper menus
Staff use of personal protective
equipment
Daycares and Childcare
Can provide childcare if
accordance with CDC guidelines
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Missouri’s Recovery Order= Law
 OK if to be closer than 6 ft. if essential job duties
require such close contact
 Barber shops, salons and tattoo parlors can open if
follow any guidance suggested by CDC + local
health & safety
 Continue to encourage delivery options
 Limit people in waiting room
 Gyms & pools can open if follow strict social
distancing & sanitation protocols
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Sample* Local Orders Per Industry
for Phased Reopening = Law
• Retail:
- Use gloves when handling
-

garbage
Have enough soap/cleaning
supplies 70%+ alcohol
Staff must wash hands 20
seconds at 100 degrees+ each
time touch face, sneeze, etc.
Ask customers to put cash/cards
in tray/counter & wipe pen/counter
between each use

• Offices:
– Office entry – 1-way in &
another out
– No non-essential visitors upon
reopening
– Health checks upon entry &
staff self-reporting of
symptoms
– Provide breaks to wash hands
– Close off areas for 24 hours if
Covid-reported
– Close off common areas
– Limit meeting space no more
than 10

Source: City of St. Louis: https://www.stlouis-mo.gov/government/departments/health/communicable-disease/covid19/documents/health-commissioners-order-8.cfm *List is not inclusive.
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Centers for Disease Control
(CDC) = Guidance
• https://www.cdc.gov/co
ronavirus/2019nCoV/index.html
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State & County Guidelines/Protocols
for Returning to Work = Guidance
• Missouri
•

https://governor.mo.gov/show-me-strongrecovery-plan-guidance-and-frequently-askedquestions

• City of St. Louis
•

https://www.stlouismo.gov/government/departments/health/com
municable-disease/covid19/documents/upload/FINAL-Phase-IReopening-Standards-and-Guidance.pdf

• St. Louis County
•

https://stlcorona.com/dr-pagesmessages/covid19-safe-operating-protocols/

• St. Charles
County

• https://www.sccmo.org/2122/
COVID-19-Guidelines-forEmployers
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Occupational Safety & Health Administration
(OSHA) = Law & Guidance
• OSHA Exposure Risk Categories:
Very High: medical, postmortem, or laboratory
procedures suspected of being near those with
Covid-19 Ex: Healthcare & morgue workers.
High: Ex: healthcare delivery, healthcare support,
medical transport, and mortuary workers.
Medium: Jobs that require frequent/close contact
with people who may be infected, but who are not
known or suspected patients. Ex: general public
(e.g., schools, high-population-density work
environments, some high-volume retail settings).

https://www.osha.gov/SLT
C/covid-19/

Lower Risk: Jobs that do not require contact with
people known to be, or suspected of being, infected.
Minimum contact with the public and other
coworkers.
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Typical Guidance on
Reopening Your Workplace
Your
business:

Create a plan,
policies and
procedures for
workforce contact
tracing when
workers tests
positive for COVID19.

Put into place
protective
equipment,
temperature
checks & do
more sanitation.

Change physical
workspaces to
increase social
distancing.

Check for Covid
symptoms. Don’t
allow symptomatic
people to
physically return to
work until cleared
by a doctor.

Decrease
business
travel.
Use your plan and talk to staff:
- Can they work from home if possible?
-Be open to changing how you operate.
-Return to work in phases or split shifts.
-Limit access to common areas workers
go.
-Check your sick leave polices. Are they
flexible and up to date with public health
guidance?

Source: https://governor.mo.gov/show-me-strong-recovery-plan-guidance-and-frequently-asked-questions
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Creating & Updating Rules and
Policies in Your Workplace
• Prepare Your
Workplace
• Create or Update
Policies & Rules
• Provide Training
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II. Avoiding Staffing Issues
with COVID-19
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Can I Force an Employee to
Return to Work?

Don’t risk staff safety.
If so:
• “Interfering” with
enhanced
unemployment
benefits
• Risk having a bad
working relationship
• Unhappy staff
complain
• Authorities will
enforce compliance
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Legal Risks to Forcing Workers
to Return
• Whistleblower Retaliation
• OSHA
• Public Policy Exception –
At-Will Employees
• Workers Compensation
Act
• National Labor Relations
Act
• Negligence
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Staff Fears & Refusal to Work
Employee Rights under OSHA:
• Employers are required to provide a
workplace free of known hazards =
serious harm or death. This includes
imminent danger.

OSHA Allows Staff to Refuse to Do a
Task/Work After:
•Staff have asked employer to eliminate
danger, and employer has failed;
•Refusal to work must be in good faith. A
genuine belief an imminent danger exists;
•A reasonable person would agree a real
danger of death or serious harm exists; and
•Not enough time exists to get it fixed
through regular enforcement channels.
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Are Your Staff Entitled to
Stay Home?
• *Emergency Family and Medical Leave Expansion
Act (EFMLEA) - unable to work or telework because employee
caring for child whose school, place of care or childcare
unavailable.

• *Emergency Paid Sick Leave Act (EPSLA): unable to
work or telework because employee / employee caring for
someone:

•Under isolation or quarantine order by doctor or advised to do so
•Experiencing COVID symptoms and seeking a medical diagnosis
•Caring for child whose school, daycare, etc. is unavailable

• Family Medical Leave Act (FMLA): unable to work
because of a “serious health condition”

• *Under 500 employees and April 1-December 31, 2020 eligibility
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What About Fears of Getting
the Virus?
Is the
workplace a
low, high, or
very high risk
place?
Are staff able
to keep at
least 6 feet
apart?

What
precautions
did you take
to get rid of
the risk?
Does your
staff have
pre-existing
health
conditions or
are high risk?
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OSHA Complaints
• Don’t act against staff
for making complaints.
• Write down your
reasons as you make
decisions.
• Respond promptly to
OSHA complaints.
•

https://www.osha.gov/pls/osha7/eCo
mplaintForm.html
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Avoid Discrimination and Liability
• As an employer, you
must follow the law when
reopening including:
– Anti-discrimination laws
– Anti-retaliation laws
– Respecting seniority

• Follow your own policies
• Use objective standards
when making decisions
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Avoid These Types of Discrimination
• Intentional Discrimination (a/k/a
Disparate Treatment Discrimination)
• Unintentional Discrimination (a/k/a
Disparate Impact Discrimination)
• Ask: does your use of neutral factors
negatively impact a protected group?
• Ask: is the factor job-related and
necessary for business?

See:
https://labor.mo.gov/mohumanrights/Discrimination/e
mployment
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Helping “High Risk” Staff
Chronic Lung
Disease

Moderate or
Severe
Asthma

Serious
Heart
Conditions

Severe
Obesity

Diabetes

High Blood
Pressure

Chronic
Kidney
Disease

65+

• What does “High Risk”
mean?
• Offer High Risk Staff:
o
o
o
o

A modified work schedule
To change location of work
Removal of marginal job duties
Create barriers

o Offer a leave of absence
either as an accommodation
or under (FMLA)

•Require a Doctor’s Note
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Takeaways
Follow the law and guidance of CDC, OSHA, State and Local
authorities. Avoid discriminating against protected groups.
Develop a prevention and COVID-19 plan, train staff and use your
policies that reflect guidance and the law.
Make sure you have safety controls in place and practice social
distancing, facial coverings and follow your industry guidelines.
Communicate early and often with your staff and listen to what
they have to say.
1
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Interested in Becoming a Client?
Contact us at ced@lsem.org or call 314-256-8752.
• You must have a completed business plan. We can
assist & refer.
• Are you a for profit business? Clients can’t make
more than 300% above the federal poverty level for
family size and no more than $7,500 in savings.
• For nonprofits, we accept clients who serves
underserved individuals in Eastern Missouri & show
the nonprofit cannot afford to pay for legal help.
Disclaimer: This presentation is for general information only and does not constitute legal or tax advice, which is dependent upon the
specific circumstances of each situation. Given the complexity and changing nature of laws, there may be inaccuracies in information
contained in these presentation materials. This presentation is intended to address the primary requirements applicable to most
businesses; additional requirements may apply to your business. Please consult an attorney, tax advisor, or applicable laws,
regulations, or government publications if you have questions concerning the application of law to your specific circumstances.
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Questions?
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Thank you!
314-256-8752
800-444-0514
www.lsem.org
ced@lsem.org
Main Office
4232 Forest Park Ave.
St. Louis, MO 63108

Parental Justice Program
105 South Central Ave., Suite 555
Clayton, MO 63105

Hannibal Office
801 Broadway
PO Box 1276
Hannibal, MO 63401

Union Office
20 South Church St., Suite C
Union, MO 63084

